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| 5 isions | THE GREAT ENIGMA 
<t of | Laws of 1935 | Current Decisions 
ee —_—— 
Opini , TA | DEEDS—Covenant Against Incum- | 
ecent ons (Continued: from previous issue) | brances—Recovery of Amount | By LEONARD H. COHN |known as “John Marshall Day,” 
. ; Paid in Obtaining Inheritance | —_—- | said to a distinguished audience: “I 
(effective dates follow each act) 


ssignment of Mortgage— 
péparent to Grandchild — 
mess of Transaction—EVI- 
NCE — Declarations Subse- 
st to Transfer—Admissibility 


cer’ { N. 7. 

imistrator, vs. Dill et als. 
pigc + w 

1935 

Blankenhorn, for the Com- 
spart 

Larner, for Defendant Dan- 
M Dill 

cer. Marsh and Shipman 
rett Scherer), for Defend- 
I a\ies 


to Set Aside Assignment of 

Dismissed 

the administrator of 
Mrs. Ida F. Dill, de- 
ays that an assignment of 

made. by her to her 
he defendant, Daniel M 
aside. 

was born about 1901, 
live with his grand- 
three or four years old 
continued to live with them 
ter his grandfather’s death in 
grandmother until 


rigag 


+ 





w hie 


with h 


1s 


tar and obtained employment 
About: that time, he left his 
home. and took a 
neighborhood, but he 
to see his grandmother 
breakfast and dinner 
ement continued until 
he was discharged by 
yer and returned t 
ers home. Mrs. Dill died 
the age of 85. 


piner s 


in tt 
m tue 


nis 


hat year he was admitted | 


Prudential Insurance Com- | 


CHAPTER 242. (June 7, 1935) 
Provides for appointment of Tem- 
porary or Acting Director of We!- 
fare for a period of six months, 
where a vacancy. 

CHAPTER 243. (June 7, 1935) 
Acts for hours of employment and 

| rates of wages to be paid to labor- 


ers, etc., on contracts made by 
municipalities, no application to 
work done where payment to be 


made out of Federa] funds. 
CHAPTER 244. (June 8, 1935) 
Amendment to Municipality Act 
providing for tenure to paid mem- 
bers of part-paid fire departments 
CHAPTER 245. (July 1, 1935) 
Makes it unlawful] for drivers tc 
operate a commercia!] vehicle or 
bus for longer than ten hours. 
CHAPTER 246. (June 8, 193 
Act to amend Chapter 109, P. L 


5 
o) 


1934, in reference to hospital ané 
physician’s lien to make the act 
only applicable to hospital lien 


CHAPTER 247. 
Amends Civil Rights Act to pro- 
vide for costs including attorneys 
fees. 


CHAPTER 248. (June 8, 1935) 


,Repeals Act of 1933, Chapter 
1285, as to regulation of Neor 
| Signs. 


| CHAPTER 249. (July 4, 1935) 
|Makes it « misdemeanor to wil- 

fully and maliciously send or 
| Cause to be sent a false alarm ove) 


assignment bears date Sep-| 
¥, 1926, but it was not actu- 
ed until February 23, 


The defendant prepared the 














bent 1926, after his grand- 
told him she would give him 
gage if he would keep quiet 
i but it was not signed for 
tar. About a week before 
tution of the assignment, she 
Em bond and mortgage. 
atter the assignment, he 

t Register’s Office for 
mg i gave back the bond 
hortg: to his grandmother 
tkeeping, as he was on a point 
me of the assignment 
| mortgage until her death,| 
. ntinued to collect the 
Rt mortgage, just as if 
r he owner of the mort- 
at ; ed 

aid she own 

ant is the rep- 

rs. D Her state- 

writte or Ta 
self-serving dec- 
leclarations subse- 

f the assignment 

“ show fraud, or 

. te the title of th 
= n vs. Meeker 28 N. J. 
, Peer vs. Speer, 14 N. J. Eq. 
_" Veader, 84 N. J. L. 
€y us. McGrath, 62 N. J. Ex.} 


230, and Kelley vs. Pitney, | 
oe 773, 121 At. 593, do not 


) Position. 
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eo page -7j col’ 1) ~~ 
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force rights seriously conflicting with 
its public policy, even though created 


Sefendant’s (sic com-)|by another law, Thompson v. Taylor 4 


(June 8, 1935) | 


| 
Tax Waiver 
IN 


ew Jersey Supreme Court 
| Stec vs. Weigang 
| June 20, 1935 
For Appellants, Samuel Koestler, 
Benjamin Nohemie 
| For Respondents, Abraham L. Gross- | 
| can 
| Lloyd, J 
| The action in this case was to re- 
jcover the expense of obtaining from 


the State Inheritance Tax Depart- 
ment a waiver of inheritance tax 
against certain real property which 
the plaintiffs had purchased from the 
defendants. On November 1, 1927, 
ihe deiendants transferred the prop- 
erty in question by a fee simple deed 
containing a warranty of title against 
incumbrances, and it was on this war- 
ranty that the 

The case was tried before the judge 


action was based. 











|of the District Court without a jury 
jand a judgment was rendered in 
| favor of the plaintiffs. 

| The state of the case agreed upon 


that the property in question was 
| formerly owned by Catherine Moran 


| whe died April 26, 1916, and was 
| subsequently conveyed by the execu- | 
ltor of her will to the defendants. It 


| further appeared that the plaintiffs 
|have recently applied to the Home 
| Owners’ Loan Corporation for a loan; 
| that corporation declined te make the 
|loan unless the plaintiffs would pro- 
| cure a transfer inheritance tax waiver 























| Police radio transmission : from the department. This require- 
| (To be continued next week) lment was communicated to the de- 
hip a” aie | endants and request made that they 
Recent Case lobtain such tax waiver To this 
ounsel for the plaintiffs received re- 
| ply denying any responsibility in the 
Comment matter. Whereupon plaintiffs pro- 
| ceeded to obtain the necessary waiver 
RAMS CGA [ES eS oe ee 
7 | filing, to which was added in the 
Conflicts of Laws—Contracts | action brought compensation for pro- 
A contract is made in one state to| ‘*Sstona! services in cbtaining the 
be performed another bas hel ; i . 
law of either of those states‘or of | ~*<t#0" ] of the Transfer Tax Act, 
another state determine whether the| 'St Supplement, Comp. Stat., p 1538, 
contract is binding (that is, whether | P™ vides oa : 
the parties to it have capacity, A tax shall be and is nereby 
whether the consideration is adequate imposed upon the transfer of any 
etc Which law determines whether! Property, real or personal, of the 
the contract has or has not been per-| V@/iUe of nve hundred dollars or 
| formed? By way of answer to these} Over * * * when the transfer is by 
questions, our cases present us with | will or by the intestate laws of 
language to make up at least two con- this state Irom any person dying, 
flicting rules. The first rule is that seized or possessed of the property 
the law of that state governs which, While a resident of the state.” 
‘the parties to a contract intended, or) €ction §, page 5303, Comp. Stat 
nay fairly be presumed to have in- | provides 
tended” (Mayer v. Roche 77 L. 681. 75 ‘All taxes levied and assessed 
A. 235, E. & A.) to govern the valid- uncer this act on the transter « 
ty or performance of a contract. The ar real proper s be anc 
second rule is unconcerned with what remain a ii¢ Said rea) property 
the parties intend 1 holds ¢ the until pai 
validity of a contract is determined by The stipulatie tween the parties 
he t place where it is made disci 5 at there were no taxes due 
and the performance of a contract is on the prope ana there is nothing 
governed place « t sti] to show that € 
eT rmance ins supporter eic¢ idz ts ale te de or er 
e Restatement the Law fort thing require yy the - 
+ ty s state has fact 
ut s likewise nceerned w rance real estate 
rties’ intentions ¢ ds that ve based upon a legal clain 
v of the pla performance gov s the universal rul 20 Corpus 
rns the vz as well as the per- I 25 Ii present case 
rmance a tract. T law is was no tax Therefore, 
h confusion that the United | there never was a ; 1 against the 
Supreme Court, the New tk property. What the palintiff is seek- 
ourts and many American Courts. | ing to recover is not for a tax claim 
‘an produce cases supporting all three | assessed against the property as in 
rules A complete statement on the! the case of Watkins vs. Hyman, 157 
law of conflicts applied to contracts| Atl, 675, but to charge the defend- 
should add that a forum will not en-/ ants with the costs of obtaining a 


waiver showing that such claim did 
not exist. 
The tax can only exist when the 


66 L. 253, 49 A. 544; and that the law ;property exceeds $500.00 in value. 





’ - - (Continued on-page 4, col:2}).* - 


| 


by stipulation of the parties discloses | 


1. 

| One hundred years ago, on July 
| oth, an epoch ended. “Or perhaps it 
| would be better to say that an epoch 
began. Hundreds of volumes 
been written on either theory and 
countless encomiums have _ been 
| heaped upon the memory of the man 
whose death has been considered 
was so significant by those who have 
asserted that American history be- 
gan on January 20, 1801, when that 
person became Chief Justice of the 
United States. 

John Marshall is the Great Enig- 
of American history. Because 
its fascinating implications not 
ionly his judicial career, but his 
whole life, is a fruitful source of 
speculation. Was he “a_ nation 
maker, a_ state builder”? “his 
monument in the history of the 
United States and his name 
written upon the Constitution of his 
|country”? Can it be said of him 
| that the aloe is said to flower 
only once in a hundred years, so it 
seems to be once in a thousand years 


ma 
of 


18 


“as 


that nature blossoms into this un- 
rivaled product and produces such 
a man as we have here.” Judging} 


taught when one was in grammar 


perhaps in college (depending 
whether one received one’s educa- 
|} tion north or south of the Mason 
Dixon Line or: east or west of the 
Mississippi) one is inclined to join 
Marshall in a great triumvirate with 
Washington and Lincoln and take it 
for granted that these three were 
the sine gua non of the United 
States of America. Yet on the other | 
hand. respect the judgment of 
the Justice Oliver Wendell | 
Holmes, who, speaking on the same 
of the preceding | 
statements was made, which day was 


we 
late 


day on which one 





United States | 


| 
| 


S Court 
P | 
Gn | 
Abstracts of Decisions 
APPEAL—Dismissa] cf Action on 
Reversal—Directieon of Verdict 
for Insufficience of Evidence 
This Federal 


court 1 


Was an action mm a 
New York t 
ages for personal injuries allegedly 


sustained by the 


n recover dam- 


laintiff through the 














defendant's negligence The issues 
were tried before the court and a 
jury. At the conclusion of the evi- 
dence the defendant moved for a 
dismissal of the complaint because 
the evidence was insufficient to sup- 
port a verdict for the plaintiff, and 
also moved for a directed verdict in 
its favor on the same ground. The 
court reserved its de r both 
ons, submitte the case to the 
subject to its opinion on the 
quest s reserved, and received from 
a verdi r the plaintiff 
Thereafter the court held the « 
dence sufficient and the motions ill- 
grounded, and according tered a 
judgment for the plaintiff on the 
verdict 
The defendant appealed to the Cir- 
cuit Court of Appeals, which held 
the evidence insufficient and re- 


versed the judgment with a direction 
a new trial! The” defendant 
urged that the direction be for a dis- 
missal of the complaint. 

Held: “The right of trial by jury! 
preserved (by the Seventh Amend-_ 


f 
Tor 


an 22 Comtinaed:-an-page 3,cola) ~~ 1--% (Continded on: page’7, coly 2) 


have | 


from these and other similar praises | 
and bearing in mind what one was | 


school and then in high school and} 
on 


| known to require repetition. 


should feel a doubt, whether, after 


Marshall’s work proved more than 
a strong intellect, a good style, per- 
sonal ascendency in his court, cour- 
age, justice, and the convictions of 
his party.” (See £orwin, “John 
Marshall and the Constitution,” Yale 
University Press, 1919, pp. 121 et 
seg.) Was Marshall then, the Titan 
|that his legion of admirers proclaim, 
| or he more than a very 
| strong personality who seized the 
| opportunity to put forth his personal 


was no 


an opportunist whose pur- 
| poses distinguished him from the 
class of adventurers in every criti- 


views, 


| 
| 
| 


cal political scene. Hamilton was 
such an opportunist and was the 
|most prominent member of that 


group which begins with the inglori- 
ous career of Charles Lee and ends 
with the majestic death of Marshall. 
Yet Hamilton distinguished himself 
|at least more frequently than did 
| Marshall in the years before his un- 
timely death, and we know that 
| Hamilton was more studious and re- 
lied less upon his brilliant personal- 
‘ity than he did upon his intellectual 
talents. Where one meets evidences 
ef research in Washington’s “Fare- 
well Address,” in Hamilton’s “Re- 
port on the Manufactures,” one 
meets in Marshall’s great decisions 
evidences of hardly any research and 
|an almost complete reliance upon the 
convictions of the author accom- 
panied by his invaluable weapon of 
a logical framework which is often 
the pride of the dialectician. Per- 
haps it might be better not to say 
that Marshall was a great jurist, or 
a statesman, or any of the numerous 
characters which have been ascribed 
to him by his innumerable followers 
in that part of the United States 
which has been dominant since the 
Civil War, but that he was the Plato 
of the American Republic. 

life 


too well 
He was 
remarkable 


Marshall’s early is 


the son of one of those 
persons who moved westward with 
the advancing borders of a lusty 
infant nation. He was one of those 
persons in the tidewater regions of 
Virginia who might have stayed and 
improved his lot officially and finan- 
in view of the fact 
that he intimate friend of 
George Washington. In spite of this 
he chose to pioneer in the inimitable 


cially, especially 


was an 


manner which makes much of the 
pioneering history of the United 
States unique when compared with 


other new countries such as the com- 


ponent parts of the Union of South 
Africa, the Commonwealth of Aus- 


tralia, the Dominion of Canada, and 















others. He was not part of a mass 
military movement which resulted 
in outposts growing into a settle- 
ment and later t great center 
of trade, nor was he one of those 
hard-bitten, rough and ready indi- 
vidualists whose life was circum- 
scribed by the necessity of food and 
st r. He was a member of that 
select class of American pioneers 
who chose to live the life of a pio- 
neer, but carried h them as many 
of the vestiges ulture as were 
possible in their environment. Thus 
it was that Marshall had the use of 


however meagre in 
nevertheless remark- 
able t only for a pioneer home, 
but, in fact, remarkable even in 
terms of the great mansions of the 
Virginia planters with few excep- 
tions. Marshall’s biographers, such 
as Corwin and the incomparable 
Beveridge, point to this pioneer an- 
cestry and environment as being the 
reason why John Marshall became 


a library which, 
quantity, was 


ne 





~ (Continued.of page 2 c6l1) ~~. 


Hamilton and the Constitution itself, , 
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(Continued from page 1) 
a staunch if not bitter Nationalist, 
the reason being that he did not 
grow up in the philosophy of living 


of the overlords of the great planta- 
tions with their intense localism and 
individualism. While it is true that 
the tidewater background of the Jef- 
fersons, Monroes, anid Madisons had 


much to do with what later became | 


the philosophy of Republicanism as 
opposed to Federalism, this analysis 
is hardly accurate when one bears 
in mind two additional factors. One 
is that what in later years became 
fii doctrine of secession and state's 
rights was originally grounded upon 


the highly developed philosophy of 
Qe French physiocrats who pro- 
vided the background for that 
romantic revolution of 1800, when 
the Jeffersonian doctrine swept into 
power. Whatever may have been the 
psychological effect on Jefferson and 
his followers of local home condt- 
tions, they certainly looked far 
acfoss the sea for a foundation tor 
their beliefs On the other hand, 
thére are numerous phenomena of 


Aifiérican history which began with 
the War for Independence and ended 
with Hamilton's strategic plan to put 


down the Whiskey Rebellion The 
pioneer stock, the outsiders, were 
not Federalists, but were fiercely in- 


maintaining their indi- 
from the controls of 
further away than 
their state capitals. One significant 
event demonstrating the f 
the homely strength of the pioneers’ 
governinental yhy and the 
highly developed theory of the politi- 
cal scientist is demonstrated by the 
fact that Jefferson the author 
of the famous Kentucky Revolutions 
It is all very well to say that Mar- 
shall was so affected by experi- 
ences in the Continental Army and 
the period of the ticles of m- 
federation that there was born in 
him a conviction intense that he 
stood out when he 
acquired 
conviction into 
governing the 
people. But 
had similar 
not Federalists or 
who at the 
who suffered 
weakness that 
non-Federalist 
iMarshall was } 
of the 
@ld story, th 
Judges,” and 
debates in the nate ¢ 
the Federal judiciars 
may well | 
the Jeffers nian 
when the Federalists say 
control of the 
tive departments 
only increased 
five and the 
(an enormous 
but ed the personne 
Supreme Court 
order to kill 
of Jefferson 
lican 
that 
bury 
deals with 
tice ot the 
at that 
of one 
maneuvers that has di! 
political party in 
larly, lefi 
backing 
of Feder 
reminds one m 
he had 
sublimity 
dependence 
nation of 
eralist jud 
Alien and Sed 
of the heyday 
Tammany Hal! 
to principle tt 
sonal hatr 
Burr, and Mar 
Marbury was | 
undoubtedly 
absurd techni 
fact that the 
aetnally delivered to the 
Yet Marshall was an acti 
pant in the “Midnight Judges deal.” | 


teat upon 
vidual freedom f 
a government any 


union 


philoso} 


was 


his 
( 


all 


power 


nlds 


igaimst 


the mould that 


ible 


to 
law 
f 


Ww ho 


un 
live 


, 
tnere 


iInvin 
milli 


s t ms 


re 


we 


experiences who were 


Nati 


tire 


nalists 
same were Dp 


just as keenly fr 


politi s 

it 
when ne reads 
Sx 


« 


executive and 
Was 


listr 


the ad 


cireurt cour 


ymoun 


reduce 


any 
ind 


1 ' 
rs ) 


success 
court 


by 
Madiso 


MMIniss 


ippomntment 
¢ 

the c 
Peace (an 
time) 


ot the 


while 
up thre ttempts 


} 
ill 


W 


Res i 


d in ruling favor 
sna 
rrec 
cal: 


comm 


C 
ty 


ntee 


appo 


ve partici 























appointment or that th 
President of the United States was 
afraid that he would again be re- 





7 


: | 
¢| now be a figure of iriterest only to’ 
antiquariams. It is when one ana- 
lyzes Marshall’s décisions that one 


be 
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hire ic ; aly lic ~ , P 
ae — buffed. It is more likely that the| is struck by the great value of his} held that the mere grant fa 
pointment as one of the commission-/ latter was true in view of the by work. His words were not those of! to a corporation Wid not ore 
ers in the “XYZ affair” not‘because|now national reputation of John!the intense partisan, although the state from taxing suct - 
9f any desire to enlist in the serv-| Marshall as a barrister ul background of his thought is fairly. on its franchise, despite th < valt 
ice of his country had consist-| from Ware vs. Hylton (3 Dallas! obvious. Nor did the immense that “the power to tax pr 
: ag - ; : p , | mense tn I cs tC } “ { 
ently refused Cabinet appointments | 199 The Situation was soon to) strength of his logic combined with’! power to destroy.” In Am tz 7 
; . t : “ i. IT 1¢ it e estroy. Amer a 
which were much more important | change as is evident from the very| the power of his office, with which} surance Company vs rs of 
and much more distinguished) and| first case decided by the new Chief} implications he was only to well! Peters 511) he disregar ’ lent ae 
not because his presence was neces-| Justice, Talbot vs Seaman (1| acquainted, deter him from recon-| lent opposition of preced ng a it Wa 
sary, but because he was short of! Cranch 1), as was pointed out above,| sidering a previous opinion in a the establishment of even 4°. = os x 
s [ 1 1 n es s - en a sran-ter ax 
funds and his salary as ambassador | it is extremely difficult to determine! later case. It would be beyond the!trict and boldly-held tha: re. the 
would be much more than he could}; why Marshall elected to play the|scope of this article to examine all eral Government had t 1; 
earn as a lawyer in Richmond; and|réle that he did. Even the fact that! of Marshall’s decisions or evén the! legislate for its territories 3 fee 
. ; ‘ == : ‘ fi ict C S ‘ i au L : > ae a s€ 
in fact, he did receive twenty thou-| his mother was a Randolph does not! forty-four Constitutional opinions! could: within -its  owr | . 
= ; ry for ; ‘ shag ‘ ls .‘s siaidiad of i ee : , sles 
sand dollars as a salary for this | aid, inasmuch as Marshall's re epeated tor which he is responsible, but a) which, in view of-the fact ¢ ~ 
_ tom (ik sme hen he 2c] can £ § , ° : easter ; 4 = 3 anothe 
mmission in a time when the de ‘lar ations of admiration for his ymparatively brief survey of some inhabitants of. such © territors ‘ th 
President of the United States re-)| father indicate that his mother hadjof the cases is enough to indicate, no voice in the ‘govern: ‘ ; ¢s 
ceived twenty -five thousand dollars paratively little influence over| the profound depth of his political to his ruling in the Burr = " 7 
a year and he himself as a lawyer in him and also in view of the fact that | approach and the impregnably sound | he issued a subpoena duces ts Ae 
an important state mever earned{ Marshall was not on very good} logi f his thought ’ the President of the Unita” a 
4 4 eat t se ait Lilie = } 
more than six thousand dollars a terms with tl Virginia ristocracy - } see he ate thas va = 
: Furt i. fone It is at - — Wb Ss Although the Articles of Confed- | 2©C@US€ insisted tha ts a 
year urthermore n 182 Mar- It ts at yoint that the greatness ; . zen. have the rishi to } is a 
hall decided tl f Jol , riof M ' . ration had been succeeded by ai“ ™ the right t : acai 
sha ecidec hat if yn Quincy of Ma re $ apparent, be- - from any unlawful exer , ihe 
. ; ’ Constitut n. 3 oder —— _ trom ns uni Tu ~ X€ . 
Adams should be reelected, would | cause it ts the greatness of a mind m & Peawe | sanctions of |] h sags 
lust t 1 ° was D » means established, and,; ~ erage nt Repel eg ilies m s 
resign as Chief Justice This deei- which was a model of an efficiency : . "| attempted by a governme . 4 
iat 1 A ; d. t Constitution ac re. 2ttempter y over Pre 
sion has been held as an example of purpos Marshall was not the ; cae 4 sabe : thority In Gibbons \ } -—- 
, , , ed with awe and respect only (7 agape cope 
of his desire to remain at his post riginator of many of t loctr - : ~* Whea 1) | ] 
I ~ ny r ti Ctrines . i el P heaton 1 1e enlarged POT O 
as the savior of his country in the | which he later established For ex it served the individual pur- f th : N t 1 onare — * 
‘ r of hi ut n th ich he later POU, FOR Oe a ee ; : f the Nationa igtes 
event that the Jacksonian develop-| ample, the New Jersey ases of i° the various states and pro- to the authority of th RATORS — 
, : 7 re S st of s rights 7 ‘. . i Ty OF Tile ts P 
ment of Jeffersonian democracy Holmes vs. Walton (4 Am. Hist. © : at gh In the cnainien «tan -4 orporation—C 
, ae < f internal governmental struc- 2 eagle 2 
should triumph th in the Legisla- Rev. 456 State vs. Parkhur ) Mf 7 nal Serer eee Sree BI ackbird Creek Mar a. i New 
- ; tur arch: s rank is srr - as m) * . 
ture and the Exec utive. While it is N. J. L. Appendix) are more or less/ .. ee ee oe ee Peters 245) the Supreme r & 
undoubtedly true tl this did enter | the progenitors of Marbur: Wh hes f any of the poll scien- = hn ctiet theme, ae ai 
indowb y true that this nter the progenitors of Marbury vs. Mad- “—- , 7 that in the absence of spec 1 
into his decision, it is apparent from tson. Chisholm vs. Georgia (2 Dal-! gal Pha gwar yn of Congr to th ' 
; ; n , - 419) h i / lays Where a tine i: .. . ne 
$s opinions on popular government las 41 as descendants in Cohens _ , state could erect a m 
ind the speeches made by his j- vs. Virginia (6 Wheaton 264), United a Helpers. axqepite navigable water { y 4 , 
[ j : Vig ie waters tor | a 
leagues that his refusal to recog- | States vs. Peters (5 Cranch 136) and : In Sturges vs. Crowinsh am © 
nizé a trend which by that time had others. Wa vs. Hylton g rned Wheaton 122) he held at 3 " Sol 
. . . the Fadia the came « “Tee " eo eee ee i ant, Sok 
become universal | Federalist th ime su ts as United States | - 1 a may not pass a bankrupt . r Sp 
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{that the acts of the surrogate cannot | vs. Hunt, 47 N. J. L., 256 (Sup. Ct. 


| be attacked collaterally. The issuance 





|of letters of administration consti- 
tutes the person to whom they are 
issued the administrator, whether said 
letters be rightfully or wrongi 

1 the appointment 
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_xecut 
Testan 
Deceased, 
hehal# $ th estate and Hen 
rporation organized | J une 
ral corporation a t is | Be lor | se] L. Smith T 
» <a der its arter or|For the Plaintiff appear Seymour & 
° s of this state to act in} Seymour (Arthur B. Seymour ) 
acity ¢ is a legal] F r the Defendants appears Edward 
‘ FS any deceased per-| R. McGlynn (Joseph Weintraut 
as t it is not the legal] he Court. Trial by jury is waived, 
é f the said Adal e| and t ase is submitted to the Court 
wng y appointed and | n an agreed statement of facts. The 
s such. The cause | suit is one to recover a deficiency on 
th urt en motion to!a bond after foreclosure of the ac- 
» ver in lieu of plea upon | comp ing mortgage. The bond and 
; a it it presents no defense | mortgage were executed on Septem 
ren : mplaint lber 7, 1927. A sale was held under 
70n @ t his answer 1eu ure on October 31, 1933 
fendant relies upon} 4, 1934, this was 
2 t eneral corporation | ior 
~ ret 
or ¢ 
} 
bu : 
oi @ 
orrid " 
uy 4 m 
t the surrogate had 
r r the Orphans 
point complainant, or 
er r of the decedent. | c nal in several reported cases 
ce uistra the estate ounty B. & L. Association 
tg of the present mo-|vs. Weltchek, 12 N. J. Misc., 847; 
toes iot require any interpreta-| Wootten vs. Pollock, 116 N. J. Eq., 
_ allegedly conflicting - statutory | 490; Marston vs. Seabury, 3 N. J. L.,| 
Porat the oucset-it may be said | 28, 435 (Sup. Ct. 1808); Warshwung | 

















11885), 48 N. J. L, 613 (E. & A. 
1886) ; Barnaby vs. Bradley & Cur- 





rier Co., 60 N. J. L, 158 (E. & A. 
Rader vs. Road District, etc 
J. L., 273 (Sup. Ct. 1873). 
contention that the opinion in 
t ws. Brunton Piano Ci 
I. L., 596, holding the fair 
value provision in said act un- 
constitutional should render the en- 
tire act unconstitutional is baseless. | 
It seems to me that that portion of! 
the Act which provides for the three | 


months within which to bring an ac- 


| 
| 











tion is entirely independent of the] 
provision with respect to the defense | 
of the market value, and tha they | 
are not interdependent. That they! 
are not dependent is conclusively! 
sh the fact that the first por- 
isted for many years past 
the fair value provision, so} 
he l’anderbilt case, supra, hold-| 
ing the fair value provision uncon- 
stitutional, will not affect the balance 
of the statute; and, furthermore, the | 
holding in the l’anderbilt case, supra,| 
specifically confines itself to that pro- | 
vision of the statute. JVootten vws.| 
Pollock, supra; Union County B. &| 
issociation vs. Weltchek, supra 
herefore, I am constrained to hold| 
that the provision of the statute be-| 
fore this Court is constitutional and 
applicable to the facts before me.| 
The motion for the direction of a} 
verdict in behalf of the plaintiff is| 


verdict in| 
granted | 
an excep- |} 


| 
| 
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Statutory Commussions or ior no com- . 
oa F ,| possession, or of requesting ren 
| missions at all, and does so act, and | P°*! ithe t 
re gatage . , juntil the latter part of November, 
tnat he 1s permitted so tO GO, 15S NO} yo2,4 . . 
| 1934, when rent for the premises 
jargument ier the contention that ar 


EXECUTORS AND ADMINIS- 








Near a" : ;the same demanded 
onatees .. Canmiaiine ~ enti neni The same statute that In order for the plaintiff to re- 
} provides that an executor may acl! eover. ‘+ must show that tie falas 
Amount—Agreement with De-| jor a specific sum contemplates that} ,. 0 oe yoy . : 
ceased—Sale of Real Estate. | that sini. shall te Seen dle ee d existed, either by 
contract, express or implied. There 
Atl : ty Orphans ( wance, and ine eae sucl ; was no express contract. Was there 
fy the enatter of the Eaioie- of to rem unce the tri Stila contract implied ? 
. ‘ bw , ‘ iSsatished with the stip ( ouee 1: a 
J. Lachenmayer, deceased er atnaes | The plaintiff at no time, except 
' os | ; ; f : a jperhaps in November, 1934, treated 
Reiaptbigess The Orphans’ Court is without) defendant as a trespasser. The facts 
Robert L. Warke , power to allow executor’s commissions | ceem to show rather the contrary, 
This is an application by an execu-| |, be we ‘ ” pongo i J o that the defendant remained in the 
tor for commissions on final account prey i oy ‘ ‘ Msauag be igi premises with the permission of the 
ng, and two questions are raised, the pew with the testator before his | plaintiff, and an attempt was made, 
Gest bein Vhat rate of con mis- | °°“ | in May, 1934, to make an express 
n be paid to-an executor? So far as the commissions claimed | contract for rent. 
and second: “What transactions} by the executor upon the proceeds 0: The law is definitely established 
are proper items of an executor’s | the sale of real estate in Florida is|that one in possession of another's 
inal accounting?” This first ques | concerned, this execute r as such is|property is bound to -pay for the 
tion is raised by the following facts: not entitled to any commission on this | use and occupation thereof unless an 
Before the testator died he apparent-| land, for the reason that it was not 4/agreement to the contrary, or some 
ly had a conversation with the execu-| proper subject of his account. This| satisfactory reason is shown why he 
ltor-to-be. as a result of which the] tramsaction may be compared to the should not pay rent. Conover vs. 
latter wrote a letter to the testator | situation described in re Capraro’s| Conover, 1 New Jersey Equity, 403. 
setting out the commissions it would} Estate 172, Atl. 907 There an ad-|In the instant case no agreement to 
to be paid if it acted as execu-| ministrator recovered a fund jor the | the contrary was shown, and no 
requesting the testator to en-| death of the decedent under the death} satisfactory reason shown. Satis- 


approval on the letter, and} 


} 
he was satisfied with} 























This he did. The charges| having charged herself with the re-, ship of landlord and tenant, such 
are in excess of the rates of com-jceipt thereof. It was held that this|}as a trespasser, one in possession 
missions to be paid executors as| fund was not part of the decedent's; under contract t purchase, a claim 
set out in the statute, which pre-j| estate, but was held by the admin- | 0! ownership, or the like See also 
scribes these rates in New Jersey, and|istrator in trust to be apportioned Chambers vs. Ross, 25 New Jersey 
the question is whether or not the|among those entitled to have it, as Law, 295, and Mason vs. Haurand, 79 
executor may have the commissions| they would take of the decedent's New Jersey Law, 375 
agreed upon, or is he to be limited toj estate under the statute of distribu- The fact that the defendant, as 
the rate fixed by the statute? In the/tion. The only proper items of an| mortgagor, continue d in possession, 
absence of any judicial ronounce- | administrator's account are the as-|does not prevent him from being 
ment .that answers the question, it|sets of and the outlays for the es-|held for use and occupation after 
must be i of on a considera-| tate; it is upon these that the bal-| foreclosure sale, where the  pur- 
tion of established principles ance is struck and charged against chaser does not elect to treat him 

1 1 | ...]| the administrator as a trespasser. He is a tenant at 
en eee paapieiny He Th ‘ j fa ale of .1| sufferance, and liable for use and 
setae as capt etansteen: el, Vb —s” wey 3 ; rg niga: occupation. Den vs. Wade, 20 New 
vere not entitled t any compensation | estate in the present case were not lersey ‘Law, 291; Colton vs. Bepems 
Theretore ‘the | re ceived nor was this executor en- agen agovi inte Eq. 126; Pook Wa 

hat shall| titled to have them as executor, The Caiaite 6h Mow Reaiew kau. ae 

tage lone — te Kg rege = aa pol Certainly the defendant did not 

panmane’s Bad disposed 0! by - at Per | think he could continue in posses- 

ctly construed.| sons other than the executor and was sion of another's property without 

me pts .t0) 6 gp a See a _ paying rent; he was no longer the 

) such construction is t be which the executor would be entitled sane ct atin: ee 
ed is that “On the settlement of | and with which he would be charged. a4 not attemet to eject. Isian aucune 
unts of executors, administra-| The activity of the executor in this | 4.5, gossession- ty. weit: oe 

lians or trustees under the | transaction was that oa megeeerars ance, and, therefore, he was neta 

their commissions over and above} tive of life tenant and the remainder- 4103 cer, 

actual expenses shall not exceed! man, and while it may he entitled te | Gnd an a fact that the Gee 
llowing rates, et There is| compensation therefor, such com-) | cocupied the premices treme 
e <« struction t he given t pensation may not ue had from the anes 02 1934. die Pie oll the 
injuncti shall not exceed.’ | decedent s estate. Ii the exec ulor WAS Ch ie. cule under the relational 
wosely or strictly corstrued “shall; entitled to commissions on this GE! 2 tink aed Aesenel by 2 ae 
’ has a mandatory direction, di-| action, it could only be upon the sum ract implied, until the end of Ne- 
y prohibitive and not to be evad-|of $1,596.12 under the rule above vember. 1934. the date on which 





| 
this language the leg- | 
| 
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ed. By using 

islature has said that while executors 
shall be compensated according to the 
trouble and work involved, still, at} 
the very outside, no services of any | 


executor can be worth more than} 


Court on appeal from™ the Orphans’ | ciety of the United States, a 

Court. This reduction was ordered corporation of New York, vs. 

to bring the allowance within the| Charles Mayer 

limits fixed by the statute, and Vice! Louis C. Lehmann, Jr., Judge, sit- ; 
Ordinary Berry commenting on the} ting for Judge Hughes. 

reduction said “If it be said that such | This is ins deal to recover for 

2 reduction results in a meager al- the use and occupation of the first 
lowance to the trustee for his ser- floor of premises known as 39 Rose 

| vices, the answer is that the legisla- Terrace, Newark, N. J.. from the 


under the statutory limitations as t j session until Demember 28, 1934. 
| compensation, he may renounce |The plaintiff never demanded pos- 

This language establishes the in-| session of the defendant from the 
ability of the court to change the|date of purchase until the end of 
statute, and no more can individuals} November, 1934, when an alterna- 
by their agreements make such a/tive demand for rent or possession 


Jentorce this agreement would be to| according to his testimony, when 
give effect to a testamentary transfer the sale took place, but admitted 
without the existence of a testament./ that in May, 1934, plaintiff's attor- 


| te 


|agreement in the opposite direction i 





| allowed 


the prescribed limits in any estate to) MORTGAGES — Recovery of Rent 
which the statute is applicable. | from Mortgagor After Foreclos- 
_ New Jersey Courts have evidenced ure Sale 
this n of the law. In the 

appeal of Larrabee, 130 Atl. 195, an/ District Court « 
or’s commission was reduced District of 
re than 60%.ky the Prerogative! The Equitable 
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ture, and no " ‘oO he limited | ¢ 
1 not this court, has so limited former owner (mortgagor), who con- 


it. It will that an} tinued in possession of a part of the 
executor or trustee, when accepting premises after the plaintiff pur- 
a trust under the will, does so with| chased the property at Sheriff's sale. 


be presumed 


a tull understanding of the statutory! The property was purchased ~ by 
limitations upon his compensation. If | the plaintiff on January 22, 1934, 
he 1s not satisfied to accept the trust} and the defendant continued in pos- , 


change. More than this, to allow and| was made. Defendant did not know, 


The agreement provides for disposi-|neys called defendant to their office 
tion of a man’s property after his | and requested a $50 a month rental, 
hile this is of course a} which defendant said he could not 


death, and whil 
recognized right, it is as well recog-}Mmeet, upon which plaintiff's attor- 





nized that such disposition must be|Neys informed him that they would 

made as provided by law. advise him if the plaintiff would re- 

The fact thet-a-guscon tes seveed duce the rent. Both plaintiff and 
page  .. | defendant admit ing f Tr We 

act as executor tor less than the , ; nothing urther was 


'done by way of plaintiff obtaining 


} was requested, or the surrender of 








factory reason, | take it, to be a 


status inconsistent with the relation- 


act, and in her accounting asked al- 
lewance for distribution of the fund 





stated and established. plaintiff requested possession if rent 
There was proof that 
the reasonable value of the portion 
of the premises occupied by the de- 
fendant was $35. Judgment for the 
| plaintiff was $350. 





Full statutory commis§ions wil 
the executor upon his 
counting, except upon the item rep- 
resenting the sale of the real estate| 
in Florida. 


was not paid 
ac- 
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tract is made governs unless it other- 
wise appears in the contract. 
Should the parties have the power 
» select the law they wish to be ap- 
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It speaks of the 


place of making. 
ciple leads us to hold that the parties? 
meant to make a binding agreement”, 
says the court. Does this mean a con- 
tract is binding provided it is valid by | 
the law of either the place of making 
or the place of performance? Again, 
we are solemnly warned in this case | 
that parties may intend to adopt a 
law but they cannot intend to escape 
another law. Contracting — 
must keep their minds in narrov 
channels 


cota cti on in the common law is that 


monered E within the terri- 


te ered to ‘support this state 


J., as second class matter Under 





lence c popes matters 
of general interest to the Bar excluding such as are p 
It does not assume responsibility tor 
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whatever that means) 











The Bond of 


7 
the Profession 


In a recent issue of “The Legal 


Intelligencer’’ appears an arrest 
ing editorial on “Group Responsi- | 


bility”. It is there suggested that | 

. . . | 
membership in the Bar is a rep-| 
resentation by the profession of 


the individual's ability and integ- 


rity. To the extent that the Bar}, 
controls its own membership this} 


is necessarily so. Accordingly it 


' 
is proposed that the local bar as- 


sociation be financially respon- 
sible for any loss caused by the 
wilful misconduct of any of its 
members. 

Those who will immediately 


} 
raise the tiresome cry that such) 


P ' 
an idea is visionary and imprac- 


tical may be at least partially 
silenced by reading a _ statute 
passed in New Zealand some six 
years ago. This creates a ‘“‘Solici- 
tor’s Fidelity Guarantee Fund” 
for the purpose of indemnifying 


defrauded clients. It is made up| 
of contributions from members of | 


the Bar. 

It is cogently pointed out in the 
editorial referred to that such a 
responsibility would make the 
lawyer’s interest i the conduct 
and integrity of the Bar, a very 
real and vital one. He would 
cease to charitably regard gross 
infractions of professional stand- 
ards as mere well-intentioned mis- 
takes. He would feel a real con- 
cern over the requirements for ad- 
mission to the Bar, and would | 
gee that they are complied with. 


But a plan of group responsi-| 
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bility may do much more than 


this. It is fatudus to overlook the | 
loss of public confidence in the| 
legal profession. Many factors | depends 
which the contract was made” 


are responsible for this change, 
the principal one probably being! 
overcrowding, with all its inci- 


transfer of fiduciary duties to in- 
stitutions. Financial security out- 
weighs the advantages of person- 
al supervision and _ helpfulness. 
But were these combined by a 
legal indemnity plan, the confi- 
dence of the public might readily 
be fully restored. And less. per- 
haps, from the existence of an in- 
demnity fund, than from the 


honest member. 
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and the Peggy Case (1! 
ach 102) he asserted the superior 
whority of a treaty made by the 
eral Government, and tm Worces- 
Georgia he held that only 
could legislate in retfer- 
Indians. But this im- 
sing battery of Federalist eon- 
“ME; does not mean that Marshall 
; a would-be monarchist nor that 
belie ed in a government by the 
whether 
right, superior advantage or 
wisdom, for in Barron 
A. timore (7 Peters 243) he 
— wiedzes the danger inherent in 
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ption—] tmouth College 
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the cases of Satter- 
Matthewson (2 Peters 380) 
n Mercer (8 Peters 
which the Supreme Court 
the Federal Courts have 
to set aside a state law on 
nd that it divests a vested 
in so doing it has 
obligation of contracts, 
mitation although by no 
ntradictory to the essential 
f the two preceding cases, 
than significant in view of 
; trine of supremacy of the 
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rulings were handed down 
ice of every conceivable type 
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Anxiety to a young 
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th and prestige was to be 
the hostile attitude of 
ward its former protege 
to 1815 and the whole 
world was embroiled in the 
truggle between Napoleon 
allies and- England and its 
3. Despite the pious utterance} 
Puffendorf and Grotius, the 
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iticran and Secretary of State in 
days of the Alien and Sedition | 
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¥ of view and of his superb com-| 
thens ‘f the concept of judicial 
“partiality and justice in the exer- 
iS¢ of 


great power that he held. 
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In Talbot vs. Seeman, a French war- 
ship had captured a vessel belonging 
to.a resident of Hamburg and had 
manned it with a prize crew. The 
prize was captured by a United 
States frigate and brought into an 
American port. In deciding the 


issue of whether or not the captain} 


and the crew of the American ship 
were entitled to salvage, Marshall} 
held as follows: Congress had not 


jieclared war upon France, but had 


going too far where Britain had re- 
pented. The tragedy of the “Lusi- 
tania,” the “Tuscania” and other 
victims of warfare which was un- 
lawful even im terms of the laws of 
war, is still fresh in our minds, even 





which followed | 














though the years 
| Marshall are full of conventions, | 
| pacts, treaties and other supposed 


incidents of the development of civil- 
ization. So much, then, must we ap- 


achievements which are not so well 
known as his constitutional and 
political decisions, but which yield 


authorized certain American war-|to none of them in their import. In 
ships to act as privateers with the| the case of the “Adventure” (1 
right of collecting salvage reserved} Brockenbrough 241), Marshall laid 


their crews. The prize ship was 


had been 
and armed 
of th 


Government 


which 
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rescue 
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had lawfully done so because of its) 


, : } 
authority to act as a privateer under | 


the 
Cii€ 


the United States and 
rew were entitled to sal- 


of 


Cc 


laws 
hence the 


In 


vage Exchange vs. McFaddon 
(7 Cranch 117) a similar situation 
was brought before the Court and 
Marshall displayed again that qual- 
ity of clear understanding of the 
nuances of law. In this case a ves- 


sel owned by Maryland citizens had 
been captured by a French warship, 
rearmed, and commissioned as a 
French man-of-war under the Ram- 
boutllet Decree of Napoleon. A 
year later the newly commissioned 


warship put into the port of Phila- 
lelphia for repairs and the former 
mwhners libelled claiming that its 


Here was 
portunity for Marshall to com- 
intense hatred of Napoleon 
with the popular resentment against 
the Rambouillet Decree which had 


capture had been illegal. 
an 


bine his 


rdered American ships entering 
French ports to be seized and sold, | 
although America was not at war 
with France However, he rose 
against this opportunity because of 


his clear understanding of the issues 


involved and held that inasmuch as 


the ship was commissioned as a 
man-of-war it was an instrument of 
the sovereignty of France and that 


whenever a sovereign power through 
its instruments enters into the juris- 
diction of another sovereign power, 
the latter must respect the integrity 
the former even though there be 
no express stipulation of reservation 
f rights. The breadth of this 
decision can be appreciated only 
when bears in mind the con- 
temporaneous activities sovereign 
powers such as the impressment by 
British men-of-war of seamen 
aboard American ships on the high 
seas, and other similar outrages. 
There are two cases in the nu- 
merous International Law decisions 
of Marshall which must impress us 


any 


one 


of 


today despite our claims of progress | 
Only twenty years | 


since his day. 
ago a secret conference of high 
naval officers was held by the Presi- 
dent of the United States in which 
nly his great personality and off- 


cial influence curbed the consolida- | 


tion of a growing animosity against 
a traditional friend, Great Britain, 
which had asserted rights on the 
high seas based only upon the power 


f its guns, and within a short time} 
enemy 
of opinion and 


thereafter Britain's 


changed 


Great 
the. tide 


t a French ship, but the property| 


was | 


American warship had in effect} 


down the principle that the high seas 


are the highway of nations and 
under the control of no one under 
the following circumstances: The 
Non-Intercourse Law had forbidden 
the importation of British goods 
from any foreign port or place. The 
sritish ship “Adventure” had been 
|}captured by a French frigate and 
given to the master and crew of an 


American ship who brought it into 


Norfolk and claimed the value of 
the ship and cargo. The United 
States Government put in a claim 


f forfeiture on the theory that the 
“Adventure” had been brought in 
from a foreign place and was there- 


the Non-Intercourse Law. Marshal 
held, in the face of the tempo of 
popular opinion which had made 


possible the Non-Intercourse Law, that 
the United States Government had 
no claim as the ship had come into 
the possession of the adverse parties 
on the high seas and the high seas 


were free to everyone. Even more 


| perience, the intellectual brilliance, the 


preciate Marshall because of those; 


| The 


to condemn such goods. (This was, 
to say the least, startling to the 
swashbuckling attitude of current 
thought. , 


Il. 


™ 
As this previous discussion has 
demonstrated, the creatures of Mar- 
shall’s thought are things of awe and 
wonder. He did not possess the ex- 








training, or the studious nature of 
many of his contemporaries. He was 
placed in a position through political 
exigency, which position, combined | 
with the strength of his personality in | 
dominating his colleagues, gave- him 
a power of almost unbalanced scope. 
origin of this power made 


1s 


| painfully significant by the losing part | 
|he played in his clash with Andrew 


Jackson over Worcester vs. Georgia. 


| Here was an antagonist who asserted 


fore amenable to the provisions of} 


upon the 
greater { 


of his office the even 
»f his personality, and 
who exercised his functions and even 
enlarged upon them with the sole jus- 
tification of an intense belief in the 
wisdom and rectitute of actions. 
All these factors make Jackson an 
exact counterpart of Marshall, and 
is noteworthy that even such men 
as Jefferson and Madison with all of 


power 
Wer 


his 


ha 


it 


}their power and prestige were puny 


enemies to be crushed hy the great | 


} 
Marshall who met his Waterloo at the | 
| 


| ilton’s mouthpiece. 
| Lincoln is by no means due to the 
'fact that by sheer weight of numbers 
| he was the leader of victorious armies 


;to avert. 


| telligence 


When one considers Marshall in the 


light of the era which followed hist 


and then in the light of the eras whiclt 
followed the Civil War, one begins te 
reconsider whether, after all, his work 
would have been nullified had the 
Civil War resulted in victory for the 
South. The influence of Washingtom 
was not due solely to his military 
genius and certainly not to his states 
manship, as he was practically Ham- 
The influence of 


in a cause which he desperately sought 
The influence of Theodore 
Roosevelt was not due to great im- 
nor to any particular 
achievement. The influence of Wilsom 
and the downfall of that influence 
were both equally unaffected by his 
magnificent intellect. Similar to Jack~ 
son, these men are great figures in our 
history because of the personal quali- 
ties which they brought to the offices 
they occupied rather than because of 
any specific knowledge or ability. In 
each case the factors making up these 
personal attainments are easily trace- 
able by the biographer. Not so with 
the Great Enigma of American His- 
tory. None of his biographers, not 


|even the gifted Beveridge can definite- 


ly and unanswerably say why Mar- 
shall was the man that he was. 
“By their work ye shall know them” 


| hands of one who was so much like | was the dictum of an ancient sage. By 
himself. But if it took a Jackson to , his work do we know John Marshall 


startling is the case of the “Nereide” | 


(7 Granch 388). During the War of 
1812 a Spaniard chartered an armed 
3ritish merchant ship, the “Nereide,” 
to transport a cargo from London to 


Zuenos Aires and return. The ship 


sailed under the protection of a Brit- 
ish naval convoy, all of which cir- 
cumstances indicate that the char 
ter party was conceived with a 


watchful ¢ upon conditions on the 
high seas between Great Britain and 
the United States. While 
the ship carried some cargo belong 
ing to British subjects and some to 


Spanish subjects 


ye 


outbound 


An American pri- 


vateer captured the “Nereide” near 
Madeira and took it to New York 
as a prize, where the whole carg: 


was condemned. The Spaniards ap 


pealed the condemnation of that part 


of the cargo which belonged to them 
When the case was heard by Mar- 
shall it was a cause celébre because 
of the international situation. Mar- 
shall examined the treaty between 
Spain and the United States and 


found that it stipulated. that neutral 
bottoms made neutral goods. 
said nothing about neutral goods tn 
hostile bottoms. Furthermore, the 


defeat a Marshall, the similarity does 
not end with the incident. Subsequent 
economic and political developments 
have justified Marshall’s theories, 
which were to a large extent based 
upon no better right than a usurpation 
of power on the part of the Federal 
Government and of the Federal 
Judiciary in particular which was 


| disavowed by an overwhelming ma- 
| jority and in which the doubts which 


had obtained since the days of the 
Constitutional Convention were re- 
solved not so much by any new data 
supporting the theory which triumphed 
as by the personal abilities of its great | 


proponent. Jackson's opposition to | 
| Marshall was not due to great dif- ! 
ferences of political belief, because 


but 


design of the scheme was fairly ob- | 


In a superb opinion the Chief 
Justice decided that just as a neutral 
flag could not protect enemy prop- 
erty, a belligerent flag could not hurt 
neutral goods and long as the 
United States was not at war with 
the country whose subject owned the 
geods in question the fact that those 


vious. 


so 


flag of a country at war with the 
| United States would not give the 
| United States Government the right 
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although nominally the leader of the | 
Jeffersonian Party the old Republi- | 
cans were now Jacksonian Democrats, | 
which meant an entirely different set | 
i principles. It was due to a differ- | 
ent personal view on the particular 
ise. Jackson's firmness in the 
Carolina incident is infinitely 
reminiscent of Marshall's attitude 
of the theories of the Virginia 
and Kentucky Resolutions. 
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4 a transfer from an aged per- 


































ng to a mature grandchild, the 
morning e has not the burden of proving 
iday rme fairness Of the transaction un- 
irned ¢ it first be proved that a con- 
; ntial relationship existed between 
UNTY donor and donee and that the 
er was dominant. 
wash The fact that she (complainant) 
put the tinued to collect interest for five 
¥ rs and to use it as her own and 
— , defendant never attempted to 
ect it, is not inconsistent with a 
August ent gift, but only indicates that 
donor reserved to herself the in- 
eemiber 2 during her lifetime. Mullen vs. 
VTY ten, O8 N. J. Eq. 728, 130 A. 628. 
town glain language of the assign 
st. t must prevail 
ber = ree for the defendant. 
er 
and r CIOUS PROSECUTION — 
Probable Cause — Advice of 
ton Cou nse—Excessive Damages 
d reopen Sup. Ct. 
an County 
favo vs. Severance 
; ae we 3 
, e 28, 1935 
wey Rule, James Mercer Davis 
; 7 Gaiah Matlack 
WINE G2@l Defendant’s Rule to Show Cause 
sUSt -5, Mis was a suit for false imprison- 
and malicious prosecution. At 
rt £°Ss@8 trial before the court and a jury 
the Ocean Circuit a verdict was 
dered in favor of the plaintiff on 
L, July t for malicious prosécution 
e damages assessed at $150 
6 e plaintiff took a rule to show 
: e why a new trial should not 
‘uly nad for inadequacy of damag 
i t rule was made absolute 
on such retrial returned a 
wing datmmect in favor of the plaintiff for 
ig ® Defendant, under the pres- 
sii argues for a new trial on 
grounds: (1) The damage $ 
TY excessive; (2) the verdict is 
st the weight of the evider 
t was the result of pass 
oxen lice 
INT rcumstances tn which ¢ 
ville were that the plaintiff, a 
and Aq ad been employed 
day jant as a butler and k 
owned  s¢ r aut 
when ¢ g which was a “stat 
pplicatis ic 1 one ‘ 
during re wa 
t a 
 o § 
¢ 
st 4 no 
it cases ‘ 
" 
eg ular 
d so) t - 
_— s after the a 
discharge 
¥ = fater, af - 
- aenih aes 
tiff was to re 
4 t he a are 
1 } Point Pleasa 
( ( r . 
} 
wed le r Z 
st 14, ae ask cued saan 
regular it the f the 
cated a finding of the 
. “ had not violated the 
NTY a ; - t 
the statute to whicl 
sbu nad been had Hafner vs. Brooks 
> 4; 160 A. 40%. 


three juries passed on the 






| Cause or excuse. 


| probable cause for the plaintiff's 
| proscution and found there had not 


been, and that in all the circum- 
stances an intentional wrong had 
been done plaintiff without just 


McFaddin vs. Lane, 

L 624; 60 A 36S. 

That “the recognized rule is that 
advice of counsel is a complete de- 
tense an action for malicious 
prosecution of a criminal action 
it appears that the prosecu- 
was instituted in reliance in 
good faith on such advice given 
after a full and fair statement to 
the attorney of all the facts; but 
such advice will not protect the 
party who consults an attorney un- 
less all the material facts within his 
knowledge—that those which 
would justify or negative making 
the complaint—are fully and truth- 
fully stated the attorney; and 
the evidence tends to show 
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questions as to whether 
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cation would not affect an infrac- 
| tion of the Seventh Amendment, but 
held that there had been an infrac- 
tion in that case in that under the 
pertinent rules of the common law 
the court of appeals could set aside 
verdict for error of law, such 
as the trial court’s ruling respecting 
the sufficiency of the evidence, and 
direct a new trial, but could not it- 


+} 
tne 


self determine the issues of fact 
and direct a judgment for the de- 
fendant, for this would cut off the 
plaintiff's ‘unwaived right to have 
the issues of facet determined by a 
jury. 


At common law théré was a well 
established practice of reserving 
; questions of law arising duritrg trials 
by jury and of taking verdicts sub- 
ject to the ultimate ruling on the 
| questions reserved; and under this 
practice the reservation carried with 
it authority to make such ultimate 
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out compensation. The boafd gives 
freely of its time and also contributes 
money to meet miscellaneous expenses 
of the institution. 

Persons entering the Home pay a 
stated sum, antin_return the Home 
assumes the obligation of caring for 
them for the remainder of their lives, 
—furnishing food, lodging, medical 
attention and spendthg money, and 
providing for burial at death. The in- 
stitution is supported by erdowments 
and contributions from public-spirited 
citizens of Bergen County. 

The corporation is entitled to ex- 
efnption under the provisions of the 
statute. The judgment of the Bergen 
County Board is réversed and the as- | 
sessment is set aside. 
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EXEMPTION — Religious 
tion 

Washington Hall Association v. 
ough of Tenafly. 


Institu- | 


Bor- | 




















According to its charter, the pur« 


pose of the corporation is as follows? 


“To establish a community center 
for the diffusion of education ané¥ 


religion among its 


members and 


further provide for the systematic 


and orderly 

among its membership.” 

The building erected on the lot 
used solely for religious purposes 


| persons of the Jewtsh faith. 


regulation of charity 


is 
by, 


The Township of Lyndhurst com; 
tends that because appellant was not 
the owner of the property on the as; 


— date, October 1, 


1933, it is not 


nititled to the benefit of the exéntp+ 


is 


This’ contention 


| tion from taxation for the year I93que 
sound, as the 


Supreme Court in the case of Mayor 
amd Alderfnen of Jersey City v. Monts 


| ville Township, 84 N. J. 
Atl. 838, at page 830, said: 


L. 43; 


85 
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as z Shades ing and measuring the right of trial ings and personal property in the | to October first, by Séction 202 of the 
saneaenmeae ! / measuring ws a. 4. | Borough of Tenafly, assessed for tax-| General Tax Act of 1918, (P. L. 1918; 
y jury as preserved an sitios - 
T e nfl oe h pee sea protected | ation for the year 1934. The Associa-| p. 848) 
by that Amendment. vis Court ‘ee 
nite tates he i tinct! waised-ti n Fr i tion is a religious organization and} The appellant was not the owner of 
7 preninggition: . at a Fed-}. oe <a > 
a tn age a sore s vee conducts church services in its build-| the property on the assessing date and 
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Address by Harry S. Knight i 





* Member of Coordination Committee of American 
Bar Association—Delivered at the Regional 
Conference of Bar Executives on June 1, 
1935, at Atlantic City, N. J. 





Just as the stranger attending a so- | subjects to the Committees and of- 


cial function of Philadelphia’s exclu- ficers of these associations, it pro- 
give set, after having pointed out that mulgates articles in professional 
this and that person is a Biddle, edged | magazines and in the secular press 


@ friend to the corner of the room until its president, dther officers and 


and inquired “What the hell's a Bid-| committeemen are spreading the 
die?”—so many lawyers hearing of missionary work by spoken and 
the coordination movement and the | written word until today 1450 local 
activities of the Coordination Com-| and State associations are on the 
mittee of the American Bar Associa- mailing list and more than 800 com- 











































































“ty Former President of Pennsylvania Bar Association, | 


ing to the improvement of criminal 
jurisprudence and starting a wave of 
reform in criminal jurisprudence and 
crime detection throughout the land. 

It has advocated the necessity of 
the bar cleaning its own house from 
which many investigations and dis- 
barrments in the other cities—Phila- 
delphia for example—the newspaper 
notoriety from. which is exerting a 
wholesome reform in the professional 
conduct of lawyers in smaller com- 
munities 

It has initiated the 
against, and with untiring efforts is 
pursuing the unauthorized practice of 
law, until every State Bar 
tion and many County Bar Asocia- 
tions have taken up the movement and | 
are taking steps to prevent it. 


| 


It has advocated reform in the se- 
lection of judges, unti] in many juris- 


movement 


Associa- | 


they are being operated at a con-| season, between Atlantic City 
siderable loss. 

The Board, after giving full con- 
sideration to the testimony, exhibits 


jand 


service on the Kinkora branch, is of 


ithe opinion that for the present the tinuance of the service between 

| trains now operating should be re- vember 1st and May 15th 

jtained. The application is, there- year, in accordance with the a LVI 
fore, dismissed .without prejudice.: tion. Dated May 15, 1935. - P 


| Dated May 6, 


| 
i: In 





Wildwood, is not sufficient t 
the continued maintenance o{ 
vice. 

Accordingly, the Beard wil 
hereby does approve of the dig. 


the 









necessity for minimum train! 
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1935. 














In the matter of the compx 
Henry W. Allers vs. Public 





rest O 


the matter of the application of 









the Pennsylvania Railroad Company - Coordinated Transport in re rates 
| for permission to discontinue main- fare and change of fare x nts Recent 
taining an agent at Raven Rock and Elizabeth-Linden-Rahway Route 


continue same as 






a non-agercy sta- 





32. 
Henry W.s 










tion. Allers appeared in TIONS 
W. Holt Apgar for the Petitioner own behalf = Divi 

| John W. Walter for Objectors Charles S. Straw for Public al Val 
The Pennsylvania Railroad Com-| vice Coordinated Transport. pequal Value 





























































» |pany petitions the Board for permis- This is an informal complaint g cery of N. 
tion and never having heard it tersely 5 threat ’ ' Seates 1S- | pan} . 
and succinctly defined are doubtless re M _— ‘ “ ; m4 t th dictions the bar passes upon the fit-| sion to discontinue maintaining an by Henry W. Allers of Rahway, } McGah: 
rking n s NEC ° 
asking th mselves “What the hell is ok ae .- Mie subjects OF th€ ness of candidates in others legisla- lagent at Raven Rock and continue Jersey, against Public Service ng Corp 
23 ary ‘ National Bar Program tion has been introduced to effect the | same as a non-agency station, placing | ordinated Transport, requesting MMB gychanan 
: P: <4 val been written about it,| Amd yet the American Bar As- reforms and in some states, laws have|the jurisdiction under the agent at change in the rate of fare and § raish 6 
page have been printed about it, | *°°#ton includes only 16% of the been enacted effecting such reforms. | Lambertville zone on the Elizabeth-Linden-R Or 
phiets and articles have been pro lawyers of the country. It is this! J+ fostered the American Legisla- } As no substantial inconvenience will | Route No. 32. In effect the appj 
{minority—yea only a minority Of tors Association ;result by elimination of the agency, | tion is to require the respondent g & Lesser, 
ed about it, and tons of literature ; y=) ; Asso on. : . 
about it has passed over the desks of ¢ this manc rity that has inaugurated It prescribed a code Of ethics the Board hereby grants permission to! pany to extend its fare lim { 
k 1] of | and is carryimg on this work discontinue the agency at Raven Rock. distance of a quarter of a mile b r compla 
lawyers into the waste basket, all o +r P  49e 1. . These and many more betterments : “ ¢ M bee 
Sais ’ | definition.| There are 175,000 lawyers in the | effective June 1, 1935. Dated, May the present limit. The proposed dh. ant is a 
hich is deathly silent on a deffnition. | e a * sige have been effected within the com- . : 
saat: . the Bar be de- | United States, 27.000 or 16% are - | 6, 1935 tension is for the purpose of acl. cart 
Meordination of the Bar may be members of American Bar Associa- P@Tatively short space of a few years | modating the citizens who desire fl ; 
> € Amer ; As ; ie , ie — —- , , . lorat 
so tion, 75,000 or 43% are members of Men on attending meetings uch a — att { the application of | US¢ the swimming pool in the U mm ided | 
Uniting the efforts of a substantial . . ‘ ; these they are manifesting an in-} In the matter o applicats “ eg ag | vided | 
: P ; a State Association, 100,000 are , ic Kievet for approval of the sale | County ar uring ¢ om 
weajority, of the lawyers of this coun ; ‘ Pe Nie In terest such as never before has been| (rine Kue or appr ntis we in tu 
: 2 members of some association n . P hoel titkets ca buses ated by | months : 
fry to accomplish common purposes th ds. 71.000 41% of the shown. They are going back home| ©! school tickets on buses opera ’ In the absence of proof in = as of sto 
a y r fords, /1, or ) i a ¢ > a on-Clif . . 1 
Such a unified effort requires (1) | OTC W “ ; ,- giving an hour a week or an hour |the petitioner on the Paterson-Clifton a aulal . he a a ing stock at 
bata d: Seiaieweh (2) refully | lawyers are members of some Bar fereniaht to ts ia rk of | Route of the application, the petition is 
eadership, (2) careful , a fortnight t« ¢ welfare work of : sie «ad: ’ 300 s »s of 
oe wanereny ‘ Association that are not members “ aol 4 : The Board after considering all the nied without prejudice. Dated OW share H 
selected common purposes, (3) arous S the A 7 ea sine their profession. They are interesting| | , : 15, 1935 Ruer chose 
an Bar Associati , ; : : 5, 5 s . 
ing the lawyers, not only to a reali- of the Americar ” em + 21) ite Other lawyers who have not attended | testimony finds that the proposed rate re 
gation of their duty to accomplish cer- New Jersey has 14% e so Z and above all they are being led by |©f fare to be charged is just and rea- — , di, 
: rs i nerican Bar As- rh : mre onal oan an d by the dit 
tain welfare work in their profession, | @wyers in reg f all t< the young practitioners who realize sonable and therefore grants the ap In the matter of the application " 2500 
but to a realization of the possibili- | Soc‘ation “t Sta re - more than the old that he must make | plication. Dated, May 15, 1935. Pagach Bus Corporation for apprgy** er 
. s ] ie Stat sociation P . P ° . a le ae 
ties of a united effort lawyer in the am P o- P f : 1) ite | # Place for himself in the community | —+— (of the issuance of capital stociggpecx $5.00 
Such unity of effort in a limited . dara geo vw ad RB aa ret and in his profession—that if his In the matter of the application of Application being made to the Bam shares of nor 
@egree may be accomplished by nu- | ‘awyers in re ; a" coe " Profession is to retain its place of | Pyblic Service Coordinated Transport of Public Utility Commissioners par value. 
5 riatior an la v4 7 i ts ‘ ~ is ~ . ri « 
therous forms of mechanics, such as _ wae af 1 . rx he Riot leadership it must adopt the methods |ior approval of suspension ef aute| the Pagach Bus Corperation by - > vided t! 
incorporated bar, bringing the law-| lawyers tn the Sta eee of its environment—coordination of | }4< service between Atlantic City and / tion received December 12, 1634 @ibiders of re 
¥ers into a central association such Delaware has 45% of all its law-| egort Wildwood from November 1st to approval of the issuance of One Hay, right 
@s the American Bar Association eith- | yers in the American wan pas ned The objective of the coordination! May 1sth of each year dred (100) shares of its no par ¥ apa 
ér actual or by delegate representa- tion and has 99% of all its lawyers movement is not merely sponsoring} Charles S. Straw for Public Ser-| capital stock with a total vahue ee tam oli 
tives. By adopting what is known as/|in the State Resocintion the National Bar Program. That is|vice Coordinated Transport. One Thousand Dollars ($1,000), ing ($5.00 pa 
the Medical and Dental Association If a minority of 16% of the — merely a means to an end. The pur- | his is an application by Public caprtal purposes dei dons c 
—eeees am « Te + mn P = ; detend ‘ 
mettiods, which by reason of different|yers af the c untry can arouse the | ..¢ being to interest the lawyers in| Service Coordinated Transpert for Subject to the above condit ons “ sito 
conditions are ‘scarcely comparable) interest now manifested in the Na- common purposes to the end that they | approval of discontinuance of auto bus! Board Appreves said issuance vaggprted 31U6,- rahe 
with the lawyers condition. But—by|tional Bar Program its augurs well may become interested in each other | service on a portion of the Atlantic | ital stock. Dated May 15, 1035 account of 
whatever form of mechanics coordi- | for what an aroused majority might and ultimately interested in the same City- Wildwood route, between No- |. —_ — md transterred 
mation of the bar may be accom- | do But this minority within the purpose and the same activities, and! vember 1st and May sth each year capital surplu 
plished, its corner stone, its support-| short recollection of most of you has when this interest is once achieved. No objection was offered to the f holders of 
ing arch, its foundation and its struc-| achieved much more than sponsor-| .ome form of physical coordination | application i We Buy and Sell nat was 
tural walls is the. interest of the in-| ing the National Bar Progra will necessarily follow | Upon consideration of the evidence. | | ender thek 
dividual lawyer in the welfare work It has sponsored the elas ee — In conclusion I] would remind you the Board finds and determines that | BUILDING AND LOA! ED ene atc 
to be accomplished. Without that in-/ on Uniform laws and accomplished that the experienced practicing lawyer the revenue derived from the opera j Ss ES f s ares of 
terest, nothing can be accomplished, | much Uniform State Legislatior stands between practical business and /tion of auto buses during the Winter SHAR ® vin _ c) 
" at asamt < = < 0 
with that interest aroused there is no It has improved educational quali- | th¢ theory of the books. He is the anata — Guar t 1 Mortgag . “a 
mit to the accomplishments of the) fications for admission to the bar liaison between what at times seems if Ngan — 
American Bar. It initiated the American Law In- the ruthlessness of business and the Certificates stoch valuing 
The American Bar Association, | stitute dealism of theory. It is he alone that ] SNIK SSNER & GROSS pen 
the ‘single instrumentality in this Through its efforts bar incorpora was learned the theory from books. DAV ID LES , LISS! R are 
country that makes any pretense O!| tion now exists 17 states and practical experience from his con- Formerly of Newark, N. J. } Investment Securitie: n2 a stoc 
acting for the American lawyer, has It has promoted judicial councils. | tact with men, things and events, and MEMBER FLORIDA BAR 17 Academy St. Newark, ¥. rging the att 
: . ; - “ > - . i “ : 
undertaken the leadership of this) Jt has spons red charac im-\it is he by virtue of that book tenet. Flerid Tel. MArket 2-418 ne par value « 
eo-ordination movement for the uni-| vestigation as a qualification for ad- knowledge and that practical exper- |} Postal Bidg. Miami, alli k was unlawfy 
fication of the welfare efforts of the) mission to the bar rence who can amalgamate the wisdom equal 
lawyers of this country Through It has sponsored the rule making ages with our present day business ——— mg $50 par 
its officers and Committee it has powers of the courts problems and forge a solution that > — _" 
: . ‘ i > da 
a list of subjects represent- t imitiated the Act givir eceral | will be bot rkable and theoreti- nd I 
selected a list « ts | “f It 3 ec t & £ A t workabie anc € hee my % 
img purposes the accomplishing ©! Courts Rule Making Power cally sound a sittin. 
which is common to all lawyers, and It has advocated reforms crime or — e mpia set 
designed this list the “National Bar| detection and crimina procedure om f Tl S td orig 
Program.” which resulted in the United States Abstracts 0 | 9 l 1€ ‘S ( I } ha -d to 
For two years it has s nt a repre-| Attorney General’s Cr me Contere ns — en 
tentative fo state and Tocal'asse-|the passage c* several Federal ww) Dn hhie Utility wane ta 
ciations. It sends literature « es€ }and a number of State Ws pertair > e . sti 
at . _ Mecic; In Automobile Trials ; 
- j 
€cisions o- 
B A R T QO N A practical new form-book of 
LORENZO J ROEL aaa properly framed questicrs to - 
a he BNes ° Harry Bacharach, President of th ae ote by i 
Ss ~ rv : € various witnesses, by 
BUSINESS SERVICE MEXICAN LAWYER Ress, feinbiine. ask . 
—. es SS TO MEXICAN CONSULATE , JOSEPH R. CLEVENGER 
Multigraphing. Mimeo- 149 BROADWAY, NEW YORE em € dis ce of the New York Bar 
graphing. Mailing . Sg pg a pntemtige Exact Questions 
3-6322 Tel. Barclay ‘ Se ie “shee ase ’ ‘overi Hundreds of Exact Situations 
Telephone Market 3-6322 Cos 3 ‘ K Covering unareas 6 x Su 
Pennsylvania Railr Each Situation Located at a Glance in the Index 
ee ee Si - t Penns A Full Set of the Necessary Questions for you! 
, na aeta 
May - We Have Your Subscription Now R: , | own set of facts 
_ oon Ee NERO sip sere " s ” Both direct and cross-examination. Questions for both Plat Fi 
06000000006. a a oooee PODO-DD-D-OE GSO DHOGDO-S s ’ . tiff and Defendant, showing care on either si oo and — 
° >. Kall r Mt ther k enables you (1) to put your quest 
: on either side Thi s boo ; J oe 
NEW JERSEY LAW JOU RNAL 4 a Mt _ r in legally proper form; (2) to make sure you prove everyt ~ 
< : 2 7 eve! a 
24 EDISON PLACE NEWARK, N. J. ¢ ree that should be proved; and (3) to make sure that you devel! an on 
> ford R. Pow r various ( your questions in proper sequence. $ ia 
en eeemeye ih PRICE $11 ' c 
e : ine : 
. senuse a eww > TATIDwW 7 1 as De . : a : 
Enter my subscription to NEW JERSEY LAW JOURNAL 6¢@ i pet ‘ f 8) a oleh. qt 
tod of « teateadn $ Railroad Company requests permis- Order from: : a 
I ee = 
for the period of one yea £ & > a to discontinue the _operati ol : hp 
See 7 tet? cnctons $8.80 $ certain passenger trains to wit: N Matthew Bender & Company ts soe 
2629 C ain to ‘Ki nkora; No. 2632. - and (2) | 
Name seis Kinkora to Pemberton; No. 2634 Tacorporated 
P Ss 296 Broadway; —— 
Street = jand No. 2600. Pemberton to Cam- 109 State Street, ¥. N. Y. an ; 
| dren, and Ne. 2649, Camden to Albany, N. Y. Now soos page 
Tows State | Pemberton, alleging that so Tittle 








use is made of said trains 


. that 












